From: Marcus, Danny

To: Reed, Michael; Raymond Pilapil

Cc: Damico, Genevieve; Oqulei, David
Subject: FW: Waukegan Title V Permit

Date: Tuesday, September 08, 2015 8:42:00 AM
Attachments: Waukeqgan EJ Letter 9.4.15 .pdf
Mike/Ray,

See attached letter sent by Sierra Club/ELPC.

Danny.

From: Damico, Genevieve

Sent: Tuesday, September 08, 2015 7:16 AM

To: Ogulei, David; Marcus, Danny; Mooney, John; Woolums, Jane; Gross, Louise; Barton, Kasey
Subject: FW: Waukegan Title V Permit

From: fbugel [mailto:fbugel@gmail.com]
Sent: Friday, September 04, 2015 5:11 PM

To: Czerniak, George
Cc: Furey, Eileen; Damico, Genevieve
Subject: Waukegan Title V Permit

Please see the attached letter.

Faith E. Bugel
Attorney for the Sierra Club
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Mr. George Czerniak

Director, Air and Radiation Division

United States Environmental Protection Agency
77 W. Jackson Blvd. (A-18]J)

Chicago, IL 60604

September 4, 2015

Dear Mr. Czerniak,

The Environmental Law and Policy Center and the Sierra Club are troubled both by the revised
draft Clean Air Act Permit Program (“CAAPP”) permit for Waukegan Generating Station, and
by the degenerating process of CAAPP permitting in Illinois. Illinois’ approach to Clean Air Act
permitting is putting communities at risk, and is disregarding the importance of these permits for
residents living in the vicinity of the largest polluters in the State.

The Waukegan Generating Station is operated by Midwest Generation, LLC, a subsidiary of
NRG, and is located in Waukegan, Illinois. Waukegan Generating Station’s revised draft
CAAPP permit, proposed on July 17, 2015, contains numerous revisions that unjustly weaken
pollution control requirements as compared with the previous draft Waukegan permit. These
revisions include, but are not limited to:

* Startup, shutdown and malfunction provisions that conflict with federal law (see, e.g.,
Condition 7.1.9(g)(i1)(C));

* Weakened reporting processes (see, e.g., Condition 7.1.10-3(a)(i) and Condition
7.1.12(a)(i1)(E));

* Weakened testing processes (see, e.g., Condition 7.1.7(a)(i1) and Condition 7.1.7(b)(1));

* Weakened recordkeeping processes (see, e.g., former Condition 7.1.9(c)(i1));

* Weakened inspection standards (see, e.g., Condition 7.2.8(b)).

These revisions are particularly concerning because Waukegan has been recognized as an
environmental justice community (or “overburdened community” under the United States
Environmental Protection Agency’s (“USEPA”) new terminology) that, compared to the rest of
the State of Illinois, has disproportionately suffered from environmental health hazards. The
Illinois Environmental Protection Agency (“IEPA”) recognizes that “[t]he area in which the
source is located has been identified as posing a potential concern for consideration of
Environmental Justice.”! According to the 2010 U.S. Census, 78.3% of people in Waukegan are
minorities, versus 36.3% in Illinois.” Thus, the minority share of population in Waukegan is
more than twice the minority share of population in the State of Illinois, which qualifies it as an
environmental justice community under both federal and state guidelines.

"TEPA, STATEMENT OF BASIS FOR A PLANNED SIGNIFICANT MODIFICATION OF THE CLEAN AIR ACT PERMIT
PROGRAM (CAAPP) PERMIT FOR MIDWEST GENERATION, LLC — WAUKEGAN GENERATING STATION ,
http://www.epa.illinois.gov/Assets/iepa/public-notices/2015/midwest-generation-waukegan/statement-of-basis.pdf.
(2015) (last visited Sept. 4, 2015).

*21.7% of 2010 U.S. Census respondents in Waukegan answered that their only race was “White” and they were
not Hispanic or Latino. Similarly, 63.7% of 2010 U.S. Census respondents state-wide in Illinois answered that their
only race was “White” and they were not Hispanic or Latino. UNITED STATES CENSUS BUREAU,
http://quickfacts.census.gov/qfd/states/17/1779293.html (last visited Sept. 4, 2015).






USEPA recently released a EJ Screening Report as part of its Clean Power Plan that confirms
that Waukegan requires special attention by regulators to address environmental justice concerns.
The proximity analysis calculates that of the 62,863 people within a 3 mile radius of the
Waukegan Generating Station, 76% are minority and 49% are low-income residents.’

Executive Order 12,898 mandates that each federal agency make achieving environmental justice
part of its mission. Exec. Order No. 12,898 59 Fed. Reg. 7629 (Feb. 16, 1994). On the state
level, the Illinois legislature passed the Environmental Justice Act to ensure that “no segment of
the population, regardless of race, national origin, age, or income, should bear disproportionately
high or adverse effects of environmental pollution...” 415 ILCS 155/5(i) (2011). The CAAPP
permitting process, however, is failing the City of Waukegan. Rather than providing additional
protections, the revised draft permit would increase the environmental impacts that the
Waukegan Generating Station may have on the surrounding community.

Furthermore, IEPA is conspicuously behind schedule in reducing its sizeable backlog of CAAPP
permits. IEPA and USEPA agreed to a specific timeline to address this issue, but IEPA has not
adhered to that timeline.” For example, although IEPA agreed to issue eight permits for coal-
fired power plants by July 1, 2015, when that date came it had issued only three in final

form. Although the two agencies agreed that a later date might apply if public hearings are held,
providing public hearings doesn't sufficiently explain why IEPA has not even hit half of its
target. While IEPA has issued six draft CAAPP coal plant permits total, four have not yet been
finalized and two have dragged on in draft form for numerous months. Issuing permits in draft
form and then failing to finalize them does not constitute progress because the draft permits are
neither enforceable nor current by way of the reopening process.

In addition, as IEPA works through this backlog of CAAPP permits, the permits are getting
weaker, not stronger. . When IEPA showed several citizen groups a draft of the CAAPP permit
for Coffeen Energy Center—the first negotiated permit following the 2005 permittee appeals—
citizen groups found only a very limited number of the conditions to be troubling. Since the
Coffeen permit, however, IEPA has been weakening permit provisions as compared to similar
provisions in draft permits earlier in the process. This is most noticeable with the draft CAAPP
permits for stations operated by NRG’s Midwest Generation.

This is particularly troubling because, in fact, the permits should be getting stronger.
Unfortunately, IEPA has consistently failed to incorporate new and updated air pollution
requirements in the revised permits that have been finalized. Although the agency has claimed
that it will initiate a reopening process to incorporate air pollution obligations from the last ten
years once the revised permits are finalized, it has given no timeline for when this subsequent
process will begin. This already was a problem for the Coffeen CAAPP permit, but the problem
is becoming ever larger as each passing year brings with it additional important air pollution
obligations, and further dates the already-weak controls in the proposed CAAPP permits we have
seen.

? EJ Screening Report for the Clean Power Plan (2015), 33,
http://www.epa.gov/airquality/cppcommunity/ejscreencpp.pdf

*IEPA AND USEPA REGION 5, Illinois Program Work Plan for Calendar Years 2014 — 2016, 8,
http://www.epa.gov/region5/illinoisworkplan/pdfs/il-workplan-20140905.pdf (Sept. 5 2014) (last visited Sept. 1,
2015).






Finally, IEPA has again failed to include a compliance schedule in any of the draft permits for
NRG’s Midwest Generation facilities. Settled law requires a compliance schedule in a Title V
permit issued for a facility for which there is either a formal state or federal notice of violation or
a state or federal enforcement action. NYPIRG v. Johnson, 427 F.3d 172 (2d Cir. 2005);
NYPIRG v. Whitman, 321 F.3d 316 (2d Cir 2003). As you know, there is an ongoing
enforcement action by both USEPA and the Illinois Attorney General in the Northern District of
Illinois for opacity violations at all Midwest Generation facilities. U.S. v. Midwest Generation,
Case No. 09-cv-5277 (N.D. Ill.). Despite the enforcement action and the violation letter that
preceded it, [IEPA did not include a compliance schedule addressing the opacity violations in the
draft Title V permit for Waukegan. Compliance schedules must be a part of the Title V permit
for every Midwest Generation plant.

In light of these issues, we urge USEPA to play a heightened role in overseeing the CAAPP
permitting process in Illinois. This additional scrutiny would help ensure that environmental
justice communities are not disproportionately burdened, that CAAPP permits are issued and
reopened at a reasonable pace, and that the CAAPP permit process does not continue to devolve.
We would appreciate the opportunity to discuss these issues with EPA in the coming weeks.

Sincerely,

Faith E. Bugel Lindsay P. Dubin

Attorney at Law Jennifer L. Cassel

1004 Mohawk Rd. 35 E. Wacker Dr., Suite 1600
Wilmette, IL 60091 Chicago, IL 60601

(312) 282-9119 (312) 795-3726
fbugel@gmail.com ldubin@elpc.org

jcassel@elpc.org

On Behalf of Sierra Club
Environmental Law & Policy Center






